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N ORDER TO ensure full protection of the rights of an 

accused, thousands of dollars are expended and many 
man-hours of productive time and effort are utilized 
each year in the rehearing of cases before courts-marital. 
In many instances this expenditure of funds and utili- 
zation of manpower can be drastically reduced by those 
charged with the administration of military justice at 
the trial level through the use of former testimony at 
such a rehearing. The rehearing of a case by a court- 
martial upon the disapproval of the findings or sentence, 
or both, is not a new experience in military juris- 
prudence. Congress specifically authorized such pro- 
cedure in the enactment of the Uniform Code of Military 
Justice. Article 63 of the Code’ both authorizes such 
rehearing and prescribes the limitations thereof. Para- 
graph 92, MCM 1951, elaborates on this provision of 
the Code and provides convening authorities with the 
necessary information as to how such procedure is to 
be initiated and conducted. Rehearings have not only 
been sanctioned but have been recommended by the 
United States Court of Military Appeals as a procedure 
whereby a record of trial may be purged of prejudicial 
error. 

The rehearing of cases before courts-martial comprises 
no small part of the function of local commands and 
poses a considerable problem in the administration of 
military justice. During the October 1961 Term of the 
Court of Military Appeals, in which cases originating 
from all branches of the Armed Forces were heard, the 





1. 10 USC § 863 (1958). 
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£ 
conviction was disapproved and a rehearing angers 
for one or more of the charges involved in 17% of the! 
cases in which written opinions were handed down. The! 
Boards of Review of the various services have ordered | 
or authorized rehearings, for various reasons, in many | 
cases. 


martial jurisdiction or the supervisory authority also| 


often utilizes this method of removing prejudice from a 
record of proceeding. A large number of the reversals | 


giving rise to the need for rehearing are based upon] 


In addition, the officer exercising general rail 
1 





prejudicially incorrect procedures having no connection | 
with the evidence presented at the trial. : 

As an example, in one case “A” * was tried and con- | 
victed, in November 1960, before a general court-martial |) 
He | 
was transferred to the Disciplinary Command, Ports- | 


convened at a base in southeastern United States. 





mouth, New. Hampshire, to serve his sentence. His 
conviction was affirmed by a Navy Board of Review in 
May 1961. In December 1961, the United States Court 


of Military Appeals set aside the conviction because of . 
the failure of the law officer to give a defense requested | 3 


instruction on an issue raised by the evidence.* 


16 months after the first trial and over a year and a 
half after the offense was committed, the accused was 
returned to that base for the rehearing. Witnesses 
were again assembled, another general court-martial 

(Continued on Page 130) 


2. United States v. Black, NCM 60 2136, decided 8 May 1961 
(unpublished). 
3. United States v. Black, 12 USCMA 571, 31 CMR 157 (1961). 





A re-f 
hearing was authorized. In February 1962, more than | 
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THE COMMANDING OFFICER 


and 


NEGLIGENT PILOTAGE—LIABILITY ASPECTS 


LT HARRY LEE HALL, USN* 


q {= MARITIME LAW has seen radical 


changes in the penalties authorized for negli- 
gent pilotage. Whereas the master was once 
permitted to cut off the negligent pilot’s head,’ 
the modern pilot normally need fear nothing 
worse than loss of his license and possible liabil- 
ity for damage should he fail to navigate a vessel 
properly. These sanctions, combined with the 
examination and qualification requirements now 
employed by most governments, no doubt serve 
to reduce the incidence of negligent pilotage. 

The mere presence of a pilot, licensed or un- 
licensed, does not normally relieve the command- 
ing officer of responsibility for the safe naviga- 
tion of his ship. Navy Regulations provide, in- 
ter alia, that: 


The commanding officer is responsible for the safe 
navigation of his ship... The commanding of- 
ficer ... shall... when underway in restricted 
waters or close inshore . . . steam at a speed which 
will not endanger other ships or craft, or property 
close to the shore. ... (He) shall pilot the ship un- 
der all ordinary circumstances, but he may employ 
pilots whenever in his judgment such employment 
is necessary. ... A pilot is merely an adviser to the 
commanding officer. His presence on board shall not 
relieve the commanding officer ... from (his) re- 
sponsibility for the proper performance of the 
duties . . . concerning the navigation and handling 
of the ship. (Emphasis supplied)? 


As the presence of an adviser-pilot does not 


relieve the commanding officer of navigational 
duties, it is patent that he would risk exposing 


| himself to a charge of violating Articles 92 


(dereliction of duty) or 110 (suffering a vessel 


| to be hazarded), Uniform Code of Military Jus- 
' tice, if he negligently permitted the ship to be 





*Lieutenant Harry Lee Hall, USN, is currently assigned to the 
Admiralty and Shipping Section, U.S. Department of Justice, 
New York, New York. He holds the B.A. and LL.B. degrees 
from the University of Texas and is a member of the Texas bar. 
Lieutenant Hall is admitted to practice before the United States 
Court of Military Appeals, the United States Court of Claims 
and the United States Supreme Court. He holds membership in 
the Maritime Law and American Bar Associations. 

. According to the Code of Oleron (Art. 23 & 24) and the Con- 
sulado del Mar (c. 250), two medieval European maritime codes. 
See 30 Fed Cas. 1182. 

2. Arts. 0751, 0752, Navy Regulations (1948). 
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navigated at high speed in restricted waters, 
pursuant to erroneous advice or directions from 
a pilot. Only three instances in which the com- 
manding officer is relieved of his general respon- 
sibility for, and duties in regard to, the safe 
navigation of the ship are recognized by the 
Regulations: when the vessel is being navigated 
by a pilot in the Panama Canal, upon entering 
or leaving a drydock (when the docking officer is 
in charge), or when being moved as a dead ship 
by order of the commanding officer of a naval 
station? — 

Although the presence of a pilot does not re- 
lieve the commanding officer of his responsibil- 
ity for safe navigation, Navy Regulations 
should not be construed as discouraging the 
taking of a pilot. Where the navigational sit- 
uation is doubtful, as at unfamiliar ports or in 
strange pilot waters at night, failure to employ 
an available, qualified pilot might constitute neg- 
ligence. It could also give rise to a charge of 
dereliction of duty or negligently suffering a ves- 
sel to be hazarded. The commanding officer is 
specifically charged under Navy Regulations 
with “(making) every effort to obtain .. . all 
information that will aid him in any case of 
doubt about safe navigation. . . .”* 

Because a pilot is a specialist in local condi- 
tions, he may be able to provide information of 
critical value to the ship. The duty of the com- 
manding officer to take a pilot where the naviga- 
tional situation is doubtful has been spelled out 
more clearly in predecessors to the present regu- 
lation,’ but there is no doubt that his duty still 
exists. In fact, in some waters local regulation 
or law requires that a local pilot be taken 
although the master or commanding officer may 
not personally consider that one is needed. 
While state compulsory pilotage laws cannot 


3. Arts 0752, 0790(2) (3), Navy Regulations (1948). 

4. Art. 0751(2)c, Navy Regulations (1948). A master’s failure to 
take a pilot when leaving an unfamiliar port at night gave rise 
to civil damages caused by this neglect in Newfoundland Export 
& Shipping Co. v. United British SS Co., 69 F2d 300, 1934 AMC 
272 (CA5). Cf The Portsmouth, 76 US 682 (1869). 

5. Para 213, Navy Regulations (1870), provided that: “The (com- 
manding officer) will always take a pilot when the navigation 
is doubtful, if one can be procured; but he is not to give up the 
ship, or allow the pilot to run her into what he may consider to 
be a position of danger.” 
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validly be applied to Navy (public) vessels,® 
such vessels are, of course, the proper subjects 
of control by Federal regulations (including 
regulations issued by the Naval establishment) 
which require that a pilot be taken.? Nor are 
Navy ships necessarily exempted from com- 
pulsory pilotage when entering foreign ports. 
Although most nations do exempt warships 
from compulsory pilotage,® it is a generally ac- 
cepted doctrine of international law that public 
vessels, including warships, may be required to 
take pilots when entering territorial waters of 
a foreign nation.® Article 0622 of Navy Regula- 
tions requires commanding officers to respect 
the “territorial authority” of friendly foreign 
nations. 

Does designation of the pilot as an “adviser” 
prohibit the commanding officer from giving the 
pilot the conn? The answer is clearly “no.” 
The regulations state that the commanding of- 
ficer will pilot the ship in “ordinary” circum- 
stances; by implication, the pilot may be given 
the conn in those “extraordinary” situations 
where the pilot’s special knowledge may be best 
utilized. Indeed, as suggested in Naval Ship- 
handling,” greatest safety and efficiency may be 
achieved by giving the pilot the conn in those 
situations where intimate knowledge of the 
harbor, as opposed to knowledge of the ship and 
her handling characteristics, is required. When 
the pilot is given the conn, the commanding 
officer’s duty under Navy Regulations may be 
considered commensurate with that imposed on 
the master of a merchant vessel in similar cir- 
cumstances. This duty was stated generally by 
the Supreme Court in The CHINA: 


6. 16 Op. Atty Gen 647 (1879); Ayers v. Knox, 7 Mass. 306 (1811). 

7. See 33 CFR 207.640(g) (vessels bound for Naval Supply Center, 
Oakland) ; 35 CFR 4.27 (vessels passing through Panama Canal). 
Fleet Guides, which are published under the authority of the 
Secretary of the Navy, require that Navy ships take pilots in 
certain instances. For instance, see para. 6, chapter 2 of The 
Fleet Guide for Los Angeles & Long Beach (H.D. Pub. No. 907, 
Ist ed. 1952) which lists 14 types of Navy vessels which “shall” 
take a pilot when arriving or departing berths at the Long 
Beach Naval Shipyard. 

8 For example, see Rules of Navigation, Suez Canal Authority, 
United Arab Republic (1962 ed.), pg. 10 (pilotage compulsory, 
against payment of fees, for all vessels except warships and 
designated public vessels) ; Vol. II, Stat. Law of Bermuda (1620- 
1952), pg. 1363 (warships exempt from compulsory pilotage). 
Exemption of United States owned vessels from compulsory 
pilotage statutes has also been effected by treaty, e.g.: Treaty & 
Other International Agreement Series 1775 (Philippines), 2492 
(Japan); Executive Agreement Series 235 (Great Britain & 
Canada). 

9. See: Hyde, International Law, Chiefly as Interpreted by Applied 
by the United States, Vol. I, pg. 701 (2nd ed. 1945). Moore’s 
International Law Digest, Vol. II, pg. 583 (1907) (note par- 
ticularly the letter dated 6 October 1899 from the Secretary of the 
State to the Secretary of the Navy, in which this view was ex- 
pressed.) No foreign warships are exempted, as such, from 
pilotage in the Panama Canal (35 CFR 4.27). 

10. Crenshaw, Naval Shiphandling, pg. 329 (2nd Ed. 1960). 
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It is the duty of the master to interfere in cases of 
the pilot’s intoxication or manifest incapacity, in 
cases of danger which he does not foresee, and in all 
cases of great necessity. ... The master has the 


same power to displace the pilot that he has to remove | 


any subordinate officer of the vessel. He may exercise 
it or not, according to his discretion.” 


Whether the commanding officer is guilty of a 
dereliction of duty because of negligent failure 
to interfere with or countermand a pilot’s 
orders must, of course, depend on the facts of 
the individual case. Certainly, failure to inter- 
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vene would not constitute negligence if the} 


pilot’s order pertained to a local condition which | 


should be within the pilot’s special knowledge 
and not within that of the average commanding 
officer. 
should not be held at fault in permitting a pilot 


to choose an anchorage exposed to local river | 
' lien 
| ing \ 
. from 
officer might be negligent if he failed to inter- | 


ice, if the information concerning the ice con- 
dition was not available to the commanding 
officer.12 On the other hand, the commanding 


vene after a pilot blew improper whistle signals 
in violation of the Rules of the Road," or if he 
permitted the pilot to navigate the ship at high 
speed in a narrow channel where the command- 
ing officer knew, or should have known, that 
other vessels were moored.“ Failure to inter- 
vene in this latter situation would violate the 

“safe speed” regulation™ unless the command- 

ing officer could show that his failure to inter- 

vene was based on an honest and reasonable 
mistake of fact which is, of course, a defense 
to a charge of dereliction of duty or of violating 

a general regulation.“ As the regulation pre- 

scribes “a speed which will not endanger”, a 

showing that no property was actually damaged 

by the excessive speed would not constitute a 

defense. 

The treatment of ships as persons which can 
be proceeded against directly in a cause of ac- 
tion for debt or tort is perhaps the most striking 
ll. 74 U.S. 53, 67 (1868). 

12. See Sideracudi v. Mapes, 3 Fed. 873 (SDNY 1880). See also 
Park SS Co. vy. Cities Service Oil Co., 188 F2d 804, 1951 AMC 
851 (CA 2d) (ship’s officers not negligent in failing to intervene 
where pilot anchored in poor holding ground which was not 
revealed on chart). 

13. The master of a private vessel was considered negligent for 
failing to intervene in such a situation in the City of Los Angeles 
v. Standard Transp. Co., 32 F2d 988, 1929 AMC 1287 (CA 9). 

14. See Jure v. United Fruit Co., 6 F2d 6, 1925 AMC 887 (CA5) 
(Master of private vessel held at fault). 

15. Art. 0751(2)K, Navy Regulations (1948). 

16, Honest and reasonable mistake of fact is a defense to any gen- 
eral intent offense such as non-intentional violation of a general 
regulation (negligent) dereliction of duty or negligently suffer- 
ing a vessel to be hazarded. See United States v. Holder, 7 


USCMA 213, 22 CMR 3; United States v. Meadows, 7 USCMA 
52, 21 CMR 178. 
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feature of admiralty law. The important rami- 
fications of this theory of “in rem” liability in 


' the area of negligent pilotage were made readily 


| The CHINA, supra. 


apparent by the Supreme Court’s holding in 
The steamship CHINA 


was sued in rem by the owner of a vessel with 
y of a 


which she collided while outbound from New 


, York. CHINA was being navigated by a Sandy 
pilot’s | 


e 





Hook pilot at the time, and it was conceded at 
trial that the collision was caused solely by his 
negligence. In defense, owners of CHINA as- 
serted that none of the vessel’s officers or crew 
had been negligent, and that a New York statute 


| had made the taking of the negligent pilot com- 


pulsory. Although the Court agreed that the 
taking of a pilot was required under the New 
York law, it nonetheless held the vessel liable for 
the collision damages, pointing out that the tort 
lien (collision claim) impressed on a wrongdo- 
ing vessel by the admiralty law was not derived 
from or related to the civil law of master and 
servant. The collision claim could be enforced 
in a direct proceeding against the ship “into 
whosesoever hands it may come”. 

The same liability for damages which was 
impressed on CHINA is also visited on the Gov- 
ernment if Navy ships cause damage because of 
pilot error. The immunity from suit which 
would normally attach to Navy ships as vessels 


| of the sovereign was waived by the enactment 


of the Public Vessels Act?” and Suits in Ad- 
miralty Act.*® Although Government owned 
ships are exempt from arrest and seizure by 
the express language of the statutes, the Gov- 
ernment is nonetheless liable for the torts com- 
mitted by its ships on in rem principles, and 
to the same extent that the ship would be liable 
if privately owned.*® Thus, if a negligently 
piloted naval ship proceeding under her own 
power damages a privately owned pier or 
wharf, or collides with a properly moored or 
navigated vessel, it may be assumed that the 
Government will be held liable for the damage 
if the matter is litigated.?° 

Can the amount which the Government must 


17. 46 USC 781-790 (1958). 

18. 46 USC 741-752 (1958). 

19. 46 USC 743 provides, in part: “If the libellant so elects... 
the suit may proceed in accordance with the principles of libels 
in rem whenever it shall appear that had the vessel ... been 
privately owned ...a libel in rem might have been main- 
tained.” 46 USC 782 makes this provision applicable to libels 
filed under the Public Vessels Act. Canadian Aviator v. 
United States, 324 US 215, 1945 AMC 265. 

20. See Logue Stevedoring Corp. v. United States, et al., 198 F2d 
369, 1952 AMC 1297 (CA2d) (pilot’s neglect imputed to Govern- 
ment owned vessel which struck moored derrick barge). The 
Secretary of the Navy is authorized to pay such claims by ad- 
ministrative adjudication pursuant to 10 USC 7622, if a veusel 
in the naval service is involved and the payment is not over 
one million dollars. 





\ 


pay the innocent owner of property damaged by 
a Navy ship be recovered from the negligent 
private pilot or his association if the pilot is 
solely at fault? A pilot, like any private indi- 
vidual, is personally liable for damage caused 
by his negligence and, absent contractual modi- 
fication of this liability, he must indemnify the 
Government for any amount which it has paid 
third parties because of his neglect." But, as 
evidenced by the paucity of reported cases, the 
shipowner rarely proceeds against the pilot per- 
sonally. Undoubtedly in most instances the 
pilot’s personal finances are wholly inadequate 
to satisfy a large judgment.?2, Where damages 
are minimal, other factors may make suit 
against the pilot undesirable: difficulties in- 
herent in proving that the pilot’s negligence (as 
against that of ship’s personnel) caused the col- 
lision, loss of unrecoverable litigation expenses, 
or loss of goodwill, particularly when pilots will 
be needed at the same port in the future. Re- 
garding pilots’ associations, most authority sup- 
ports the proposition that they are not liable for 
the negligent acts of their individual members.” 
The basis for denying this liability is found in 
the nature of such organizations. They nor- 
mally have no authority to select, control or 
discharge their members (functions of the 
state) , which are the basic requisites for imposi- 
tion of liability or respondeat superior or agency 
principles. 

In a few situations the Government may re- 
cover indemnity from a third party for damages 
it must pay because of a private pilot’s neglect. 
If a naval ship which is proceeding under her 
own power ** causes damage while being navi- 


21. Charles Nelson Company v. United States, 25 F2d 312, 1928 AMC 
887 (SD Tex 1928). Barbey Packing Company v. SS STAVROS, 
169 F. Sapp. 897, 1959 AMC 1542 (DC Ore 1959). 

22. In no instance does issuance of a State or Federal pilot’s license 
depend on proof of adequate liability insurance. Although 
many states require pilots to post a bond to insure proper per- 
formance of duty, and may even permit an aggrieved party to 
sue the pilot or his surety on the bond, such bonds are for small 
sums, compared to the amount of damage which may be involved. 
See McGrath v. Columbia Rivers Pilots Association, et al., 83 F2d 
746, 1936 AMC 724 (CA9). The bond for New York pilots is 
only $500.00 (McKinney’s Consolidated Laws of New York, 
Anno. Book 36, Nav. Law 93). Oregon has a unique law which 
provides for liability insurance for the pilot on a “one trip” 
basis. The ship must order the insurance and pay the pre- 
mium; it assumes the pilot’s personal liability if it refuses to 
do so. Ore. Rev. Stat. Tit. 58, sec. 776.520. Although it is 
doubtful whether a state can legally force a public vessel to 
assume the pilot’s personal liability under any circumstances, it 
would appear to be in the vessel’s interest to order such in- 
surance rather than run the risk of seeking damages from a 
judgment proof pilot should a casualty occur. 

23. Guy v. Donald, 203 US 399 (1906); Charles Nelson Company v. 
United States, 25 F2d 312 (1928); SIERRA LEONA, 31 F2d 961, 
1929 AMC 855, (5th cir. 1929); United Fruit Company v. Mobile 
Harbor Pilots Assoc., 177 F. Supp 297, 1960 AMC 115 (SD Ala 
1960). 

24. A distinction must be made between negligent pilotage and 
negligent towage. If tugs are providing the only motive power, 
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gated by a docking pilot who boards from an 
assisting tug, a special situation arises. Con- 
trasted to the average bar, river or harbor pilot 
who has no employer other than the ship, dock- 
ing pilots may be employed by a private towing 
company (or repair facility) which, it could be 
anticipated, might be liable for its servant’s ne- 
glects under the doctrine of respondeat superior 
or for breach of a covenant * that non-negligent 
services would be provided. To avoid liability 
for the docking pilot’s neglects, however, private 
towing companies make wide use of a standard 
“pilotage clause” in their contracts for tug serv- 
ices. Anexample follows: 
When the Captain of any tug engaged in the services 
of towing a vessel which is making use of her own 
propelling power goes on board said vessel, it is under- 
stood and agreed that said tugboat captain becomes 
the servant of the owners of the vessel assisted with 
respect to the giving of orders to any of the tugs en- 
gaged in the towage service and in respect to the 
handling of such vessel, and neither the tugs nor their 
owners or agents shall be liable for any damage result- 
ing therefrom. (Emphasis added) 


Such a pilotage clause was held valid by the 
Supreme Court in Sun Oil Company v. Dalzell 
Towing Company.** It provided defendant tow- 
ing company with a successful defense to a suit 
for damage to a vessel which stranded because 
of the docking pilot’s negligence. Further, the 
clause has been given legal effect in requiring 
the shipowner to indemnify the towing company 
for any damages which the company must pay 
an innocent third party because of navigational 
errors committed by the towing company’s pilot- 
employee while serving the ship.27 Nonetheless, 
the clause does not purport to insulate the pri- 
vate employer from all the pilot’s neglects. As 
it provides a release-from-liability, it should be 
construed against the towing company and given 
no broader interpretation than its language 
clearly requires.** The pilot is treated as a serv- 


dead ship towage is involved and tug and tow should be treated 
as one unit. The tugs and their owners, rather than the towed 
ship, are liable to third parties for damages caused by the ship. 
Sturgis v. Boyer, 65 US 110 (1860); Bisso v. Inland Waterways 
Corp., 349 US 85, 1955 AMC 899. Nor may negligence of the 
towing company or its employees be imputed to the dead ship 
by means of a fictitious employment clause in the towage con- 
tract, because such clauses are considered against public policy. 
Boston Metals Co. v. SS WINDING GULF, 349 US 122, 1955 
AMC 927. 

25. Such a covenant was considered to be an implied part of the 
pilotage contract in City of Long Beach, et al. v. American 
President Lines, 223 F2d 853, (CA9) 1955 AMC 1548. 

26. 287 US 291, 1933 AMC 35 (1933). 

27. The Pennsylvania Railroad Company v. Dalzell Towing Co., et al., 
161 F. Supp. 136, 1958 AMC 1612 (SDNY) affmd 275 F2d 209 
(CA 2) 1960 AMC 1408. 

28. National Distillers Products Corp. v. Boston Tow Boat Co., 
134 F. Supr 194, 1955 AMC 604 (DCD Mass). In United States 
v. Nielson, et al., 349 US 129, 1955 AMC 935, the clause was 
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ant of the ship under the clause only in regard 
to performance of pilotage duties, such as the 
giving of engine room or helm orders which 
directly affect the ship’s movements. However, 


he may also be guilty of negligence while per- 


forming non-pilotage duties in his dual role as 


an employee of the towing company. The pilot- 


age clause would have no application to these 
latter neglects nor would it serve to excuse the 


towing company from liability for independent 
It would also fF 
seem that the employer of the docking pilot > 


negligence of the assisting tugs. 


should not be excused under the clause for dam- 
age incurred by an assisted vessel because of the 
pilot’s decision to leave an assisting tug in con- 


trol of an incompetent person, his failure to in- 
spect defective tow lines or other tug equipment [ 


before boarding the ship or failure to order a 


second tug necessary to docking. Such acts (or f 


omissions) would appear to be performed in 


the pilot’s role as an employee of the towing | 
company, and would not be directly related to 


piloting the vessel. 


CONCLUSION 
Navy Regulations charge the commanding of- 


ficer with the continued responsibility for safe | 
navigation of the ship whether a pilot is on | 
board or not. If an accident would have been | 
prevented by a common degree of attention on [ 
the part of the commanding officer, the presence | 


of a pilot will not excuse a failure to render this 
attention. 


tions the commanding officer is still in com- 


mand and charged with the duty to intervene if | 


the pilot should err. Many factors militate 


against relieving the commanding officer of navi- | 
gational responsibility when a pilot is on board: 


the pilot-adviser is normally taken aboard only 
when the ship is about to transit waters of 


limited maneuverability, where the command- | 


ing officer’s special knowledge of the ship’s han- 
dling characteristics can best be utilized; the 
pilot may become incapacitated; or a failure of 
communication with assisting tugs, engine 
room, or personnel may occur. In addition, the 
liability aspects of negligent pilotage justify 
careful supervision of the pilot by the command- 
ing officer. In most instances the burden of 
paying for damages caused by the pilot’s negli- 
gence will fall on the Government. 


interpreted as relieving the towing company of liability for the 
pilot’s neglects, but not as allowing the company to collect for 
damages to an assisting tug occasioned by the negligent pilotage 
of one of its own tug captains. 








Although the Regulations do not 
prohibit giving a pilot the conn, in such situa- | 
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SOME SUGGESTIONS FOR IMPROVING THE 


INVESTIGATIVE REPORT 


LT HARVEY M. 


N THE ADMINISTRATION of the Naval 

Establishment it often becomes necessary 
to inquire into the facts and circumstances sur- 
rounding a particular incident or event. The 


is styled an investigation; its purpose is to de- 
velop these facts and circumstances in order 


The first step in the disposal process is a re- 
view of the findings, and it is the purpose of 
this article to point up some of the more com- 
mon errors which are committed by convening 
and reviewing authorities in their performance 
of this function. 

At the outset, it should be pointed out that the 
convening authority, as well as subsequent re- 
viewing authorities, has the duty to review all 
aspects of an investigation. Since it was 
through the power of the convening authority 


_ that an investigation was initiated, it is only 
' appropriate that the record, upon completion 


of the inquiry, be first submitted to him for his 

consideration and comment. It is at this point 

that the errors in processing hereinafter dis- 
cussed begin toappear. For example, some com- 
mands have sent the report directly to the Judge 

Advocate General without including evidence 

of any action by the convening authority. The 

Manual of the Judge Advocate General sets 

forth clearly the applicable procedural steps in 

the processing of a record.1 The Manual pro- 
vides that: 

a. The record of proceedings or report of a fact-finding 
body shall be forwarded to and reviewed by the con- 
vening authority and appropriate superior authorities 
in the chain of command.’ 

This error, while more prevelant when injury 

reports are the form of investigation, occurs on 

occasion when other types of investigative re- 


*Lieutenant Harvey M. Jame, USNR, is presently assigned to the 
Investigations Division in the Office of the Judge Advocate Gen- 
eral. 





He holds a B.A. degree from the University of Michigan 


and the LL.B. degree from New York University Law School. 
He is a member of the New York Bar, the Federal Bar Associa- 
tion, American Bar Association and of the bar of the U.S. Court 
of Military Appeals. 

1. JAG Manual sec. 0211(a). 

2. Ibid. 
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ports are submitted. Its ultimate effect is usu- 
ally a delay in concluding the reviewal process 
until the record can be sent back for compliance 
with the aforementioned provision of the Man- 
ual. Also, even though the investigating officer 
initially forwards the record to the convening 
authority, the latter sometimes commits the 
error of sending it directly to the Judge Advo- 
cate General instead of forwarding it to his 
superior authorities in the chain of command. 
The purpose behind the requirement of having 
the record properly routed is twofold. It per- 
mits the convening authority and his superiors 
in the chain of command to take any corrective 
action on the record that might be desirable as 
well as informing them of the nature of the in- 
vestigation. Occasionally, the facts, as ex- 
plained in “item 15” of the revised injury report 
form, will suggest that an adverse holding may 
result insofar as the conduct—line of duty deter- 
mination is concerned. Under these circum- 
stances an investigative report rather than an 
injury report would become the proper means 
of reporting the incident. Butif through error 
an injury report is utilized and sent to the gen- 
eral court-martial authority * for his forwarding 
endorsement, very likely this procedural error 
will be discovered and quickly corrected at that 
reviewing authority’s level rather than in the 
Office of the Judge Advocate General which of 
necessity will require return of the record to the 
GCM authority for appropriate action. 

Once this first procedural irregularity is over- 
come another deficiency emerges, namely, the 
action that is taken by the higher authorities in 
the chain of command. The Manual of the 
Judge Advocate General leaves no doubt in pre- 
scribing that action will be taken on the record 
by endorsement.* It further separates the ac- 
tion contemplated into two broad categories. 
First, provision is made for return of the record 
for further proceedings when 


. . - In his action, a convening or reviewing authority 
may note any incomplete, ambiguous, or erroneous 
action of the investigative body or a prior reviewing 
authority and, if appropriate, return the record or 
report for further action. The endorsement return- 
ing the record or report for additional proceedings 


3. JAG Manual sec. 0706b. 
4. JAG Manual sec. 0211a(3). 
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shall contain explicit instructions as to what further 
action is desired.’ 


In connection with the second category, the 
Manual provides that 


... If no additional proceedings are directed, the 
convening and reviewing authorities shall set forth 
their comments and record their approval or disap- 
proval in whole or in part of the proceedings, findings, 
opinions, and recommendations. For the benefit of 
subsequent reviewing authorities, each shall state 
clearly what action he has taken, will take, or his 
recommendations as a result of matters disclosed in 
the record. . . . If disciplinary or administrative ac- 
tion of any nature whatever is contemplated, initiated, 
or already taken, such action (its specific nature, in- 
cluding current status) shall be noted by the conven- 
ing or reviewing authority in his endorsement.° 


Clearly, a duty is imposed upon the convening 
authority and subsequent reviewing authorities 
to take affirmative action. However, on occa- 
sion some commands incorrectly utilize a stand- 
ard endorsement providing that “The proceed- 
ings, findings, opinions and recommendations 
are approved.” Stereotype approval of a rec- 
ord should be reserved for those cases in which 
further comment on the record would be super- 
fluous. If one of the recommendations in an 
investigative report advises disciplinary action 
for an officer or an enlisted man, subsequent 
endorsements should state exactly what disci- 
plinary action was taken or is contemplated. 
If an investigation reveals safety shortcomings 
aboard ship and a recommendation for changes 
to rectify the discrepancy are included in the 
report, a statement should be included in the 
reviewing endorsement stating what command 
action was taken or will be taken. Similarly, 
an investigative report might concern damage 
to a government vehicle which might include a 
recommendation that the operator’s driving 
privileges be suspended. Rather than simply 
state that the recommendations are approved, 
the endorsement should be more informative 
and set forth the actual administrative action 
taken or contemplated. If an approved recom- 
mendation includes a recommendation for the 
issuance of more detailed instructions, or regu- 
lations concerning the operation, maintenance, 
or repair of shipboard equipment, then an in- 
dication that such regulations are being pre- 
pared would provide more intelligible informa- 
tion to higher reviewing authorities concerning 
implementation of the recommendation. If the 
approved recommendation by the convening au- 
thority includes a recommendation that certain 


5. JAG Manual sec. 0211a(3) (a). 
6. JAG Manual sec. 0211a(3) (b). 
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equipment should be altered or redesigned, the 
endorsement should indicate what progress has 
been, or is being, made. 

Occasionally, a recommendation contained in 
an investigative report will indicate that action 
should be initiated to separate a man from the 
naval service for one of the three causes listed 
in the Bureau of Naval Personnel Manual.’ 
Upon review, the convening authority in his ac- 
tion should state if he concurs with this recom- 
mendation, and if so, what action he has taken 
or is contemplating. 

Another situation in which the “straight ap- 
proval” should not be used is that in which an 
individual is injured while in the status of an 
unauthorized absentee. The JAG Manual pro- 
vides that where a member of the command has 
been injured during a period of unauthorized 
absence of less than twenty-four hours, the com- 
manding officer should include a statement in 
the record that such absence did or did not 
materially interfere with thé performance of 
required military duties. Generally, when the 
issue of a brief unauthorized absence associated 
with an injury develops during an investigation, 
the investigating officer will obtain evidence 
establishing the extent of the unauthorized ab- 
sence. In addition, he will determine the duties 
which were missed as a result of the unauthor- 
ized absence and obtain an opinion from the 
injured man’s division officer, leading petty 
officer or some other individual who is super- 
vising his military duty, in order to make the 
further determination as to whether such ab- 
sence constituted a material interference with 
the performance of those duties. Despite all 
this information and the opinion of competent 
supervisory personnel, the command determina- 
tion of material interference must be made by 
the commanding officer and, if not otherwise 
stated in the record, should be included in his 
forwarding endorsement. 

Perhaps the most frequent error appearing in 
the records, of investigation is the failure to 
properly afford a designated party his rights as 
prescribed by the JAG Manual.® A mere asser- 
tion by the investigating officer that the desig- 
nated party was apprised of his rights is not 
sufficient, even though the individual concerned 
may have, in fact, been adequately advised of 
those rights.*° The correct procedure is to list 
all the rights outlined in section 0304a of the 


7. BuPers Manual, art. C-10810, C-10311, C-10312; MARCORPS- 
PERMAN, Chapter 13. 


8. JAG Manual sec. 0807(d). 
9. JAG Manual sec. 0304(a). 
10. JAG Manual sec. 0304 (e). 





128 





|, the 
s has 


ed in 
ction 
n the 
listed 
qual.’ 
is ac- 
com- 
taken 


it ap- 
eh an 
of an 
| pro- 
d has 
rized 
com- 
nt in 
1 not 
ce of 
n the 
‘iated 
ation, 
dence 
1d ab- 
luties 
ithor- 
n the 
petty 
juper- 
re the 
h ab- 
. with 
ite all 
oetent 
mina- 
ide by 
rwise 
in his 


ing in 
ire to 
hts as 
asser- 
desig- 
is not 
-erned 
sed of 
to list 
of the 


RCORPS- 


the record of proceedings as evidence." 
over, where adverse action other than discipli- 





JAG Manual and show the party’s specific 
waiver or demand of each. Failure to accord 
the rights of a party to a person whose conduct 
is subject to inquiry may preclude later use of 
More- 


nary action against an individual is taken or 
contemplated, the failure to accord him his party 
rights may necessitate return of the record so 
that the interested person may make a state- 
ment in rebuttal.22 An example of this situation 
would be one in which the investigative report 
shows a determination that a man’s injuries 
were incurred not in the line of duty and as a 


result of his misconduct. 


Each reviewing authority should examine the 
record as presented to determine whether or 
not itis complete. It should never be forwarded 
in cases in which the dearth of evidence has been 
the basis for a legal determination. If the rec- 
ord is not complete in any material matter, it 
should be returned to the sender with detailed 
instructions for additional proceedings. A rec- 
ord is not complete if each finding of fact neces- 
sary to an understanding and description of the 
event under investigation is not supported by 
evidence contained in the record or enclosures 
thereto. Reviewing authorities should be par- 
ticularly careful to assure that the record in- 


cludes statements from witnesses, pictures or 


diagrams illustrating the event in question and 


copies of police records and shore patrol re- 
_ ports, as well as pertinent medical records. The 


latter are not only helpful in determining the 
extent of an injury but also will be extremely 
useful should the individual later make a claim 


for disability as a result of his injury. 


A situation occasionally giving rise to an in- 
complete investigative report is that of an auto- 
mobile accident caused by the driver falling 
asleep at the wheel. Hypothetically, consider 
the case of a driver who has traveled one thou- 
sand miles on a seventy-two hour liberty week- 
end, consumed a large quantity of intoxicating 
beverages and admitted to being fatigued. A 
reviewing authority when presented with those 
facts should circumspectly examine the effect 
that each of those circumstances contributed to 
the injury event. In regard to lack of sleep, 
evidence relating to the three items listed below, 
if available, should be included in the investiga- 
tive report: 

a. The amount of sleep that the driver of the vehicle 

had during the twenty-four hours immediately 
prior to the accident. 


11. JAG Manual sec. 0304(d). 
12. Ibid. 
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b. Statements of any witnesses who had an oppor- 
tunity. to observe the driver’s mental and physical 
condition in the hours preceding the accident. 

c. The nature and extent of any premonitory symp- 
toms experienced by the driver. 


Item C can be the deciding factor in whether 
or not a misconduct determination should be 
made. If an individual feels very tired but still 
continues to drive rather than pulling off the 
road to rest, then absent any unusual circum- 
stances of emergency character such conduct is 
normally viewed as demonstrating a reckless 
disregard of the probable consequences.** 
Hence, a determination that the injuries were 
received as a result of the individual’s own mis- 
conduct would probably follow. 

Occasionally, a reviewing authority will ap- 
prove a finding of not misconduct and in the line 
of duty, supporting his approval solely on the 
fact that the record was barren as to the evi- 
dence of :premonitory symptoms. Such an ap- 
proval is not justified until the reviewing 
authority satisfies himself that no premonitory 
symptoms actually existed. The only way this 
can be achieved is by returning the investiga- 
tive report for additional information which 
would augment the record on this question. 

Sometimes an individual is injured through 
his own carelessness in the use of a firearm. 
Since these weapons are inherently dangerous, 
requiring a high degree of care in their han- 
dling,** a thorough investigative report of the 
circumstances surrounding the injury is essen- 
tial to an informed conduct—line of duty deter- 
mination. For example, in a situation in which 
the individual accidentally shoots himself while 
cleaning a gun, it might become necessary to 
inquire into some or all of the following matters 
in order to have a complete record: 


a. The manner in which the injured party held the 
weapon, with reference to the position of his in- 
jured limb. 

b. Condition and functioning of the weapon, safety 
devices in particular, at the time of the incident. 

c. Safety precautions exercised by the injured man. 

d. The individual’s familiarity with the weapon in- 
volved, and weapons in general. 

e. The man’s knowledge or lack thereof that the weap- 
on was loaded. 

f. Photographs of the weapon illustrating any defect 
it might have. 


In addition, it might be necessary to obtain the 
testimony of an expert on firearms to resolve any 
technical dispute. 

Another area in which there is an occasional 





13. Op JAGN 1955/310, 25 October 1955, 5 Dig Ops LOD, sec. 41.7. 
14. Op JAGN 1955/309, 26 October 1955, 5 Dig Ops LOD, sec. 35.1. 
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dearth of evidence is from the party himself. 
Since a party is accorded certain rights, the 
solicitation of information from him can become 
a tedious task. One of the rights a party pos- 
sesses is the right against self-incrimination 
and an interested party, rather than shedding 
any light on the circumstances of an incident, 
will probably invoke this right, leaving the in- 
vestigator to speculate as to how the incident 
occurred. While this right of the interested 
party should be zealously protected, an investi- 
gating officer could ask without violating this 
right, certain relevant questions pertaining to 
collateral matters falling outside the privilege 
which would at least make a more complete rec- 
ord of the event. 

The lapse of time between the incident and the 
reporting of it has a definite bearing on the 
quantity and quality of the investigative report. 
It goes without saying that an investigation 
which is conducted immediately after an inci- 
dent while the event is still fresh in the minds 
of the witnesses will furnish a more accurate ac- 
count of the actual factual situation as it existed 


than one conducted at a much later date. A 
delay of an investigation for just a few months 
could create in the minds of witnesses a dubious 
recollection of the event. While most convening 
authorities and higher reviewing authorities are 
aware of this, some do not take corrective meas- 
ures to prevent a repetition in future investi- 
gations. One way to inform the commands of 
this discrepancy is for the authority discovering 
the problem to note the matter in the endorse- 
ment and send a copy to the offending command. 

This article has suggested a number of irreg- 
ularities which go either unnoticed or unmen- 
tioned by reviewing authorities. When these 
procedural and substantive errors are avoided, 
a more useful and informative record will be 
available and the delay encountered in returning 
an investigation for further action can be elim- 
inated. Thus, the primary purpose of the fact- 
finding body—to provide adequate information 
upon which decisions in the matters involved 
may be based *\—will be met? 





15. JAG Manual sec. 0201(a)d. 





FORMER TESTIMONY 


was convened, and the rehearing held. The accused was 
again convicted and, the error of the original trial hav- 
ing been purged, the conviction upheld on appellate 
review. The judicial review of the case was finally com- 
pleted in July 1962—almost two years after commission 
of the offense.‘ 

The time, effort, and expense of returning the accused, 
recalling the witnesses from various other posts and 
stations, convening the court-martial, and preparing for 
this rehearing was considerable. But if one were to 
transpose the situation to a command overseas, with 
the attendant difficulties in the return of the accused to 
the place of trial, the recall of military witnesses, and 
the re-location of indigenous civilian witnesses, the time, 
effort and monetary cost becomes tremendous. At a 
time when our active duty forces are committed in so 
many other endeavors, the utilization of manpower to 
conduct these hearings is also an important factor to 
the command. 

Is there any means of shortening this procedure and 
minimizing the expense of a rehearing without under- 
cutting the rights and privileges of an accused? It is 
believed that, in a large number of these cases, such 
objective could be achieved through the proper use and 
presentation of the testimony given at the initial trial. 

Let us look, now, to the case of “B”, who was tried 
in joinder with “C”, in September 1959 before a general 
court-martial convened in Japan. “B” was convicted of 
involuntary manslaughter for his conduct as an ac- 
complice to “C” who was convicted of unpremeditated 
murder. Both accused were transferred to the U.S. 


(Continued from p. 122) 





4. United States v. Black, NCM 60 2136, decided 9 July 1962 
(unpublished). 
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Disciplinary Command, Portsmouth, New Hampshire. 
A Board of Review reversed the conviction of “B” be- 
cause of the law officer’s failure to instruct the court 
as to the requirement of showing that the accused under- 
stood the rights accorded him by Article 31, UCMJ. The 
findings as to “B” were disapproved and a rehearing 
ordered.* 

The rehearing was held in February and March 1961, 
before a general court-martial convened at Boston, 
Massachusetts, by the Commandant First Naval Dis- 
trict. Except for the testimony of “C”, who was 
brought down from Portsmouth for the occasion, the 
entire case for the prosecution was presented from the 
testimony of witnesses at the former trial. The record of 
this rehearing was 346 pages in length. The accused 
was again convicted of involuntary manslaughter and 
the conviction affirmed by the Board of Review.° The 
saving in effort and expense in this case is obvious. Is 
such procedure valid? Let us look to the state of the 
law as it pertains to former testimony. 

There is nothing involved or difficult in the use of 
former testimony, and it cannot be condemned as a dis- 
reputable means of depriving an accused of his rights. 
It is avoided by military commands, in the opinion of 
the author, because its requirements and limitations are 
not sufficiently understood and its possibilities sufficient- 
ly appreciated. 

In the main, when we consider the use of former testi- 
mony, we are inclined to think of it as that testimony 
given before investigative bodies and used before a 


5. United States v. Cary and Moody, WC NCM 60-0028, decided 
9 June 1960 (unpublished). 

6. United States v. Moody, WC NCM 60-0028, decided 7 July 1961 
(anpublished); Petition to USCMA denied 26 September 1961, 
Docket #15,319. 
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court-martial in the initial trial of a case.” The Rule 


for military courts-martial provides: ° 


When at any trial by court-martial including a rehearing or new 
trial, it appears that a witness who has testified in either a civil 
or military court at a former trial of the accused in which the 
issues were substantially the same (except a former trial shown by 
the objecting party to be void because of lack of jurisdiction) is 
dead, insane, too ill or infirm to attend the trial, beyond the reach 
of process, more than one hundred miles from the place where trial 
is held, or cannot be found, his testimony in the former trial, if 
properly proved, may be received by the court if otherwise admis- 
sible, except that the prosecution may not introduce such former 
testimony of a witness unless the accused was confronted with the 
witness and afforded the right of cross-examination at the former 
trial and unless, in a capital case, the witness is dead, insane, or 
beyond the reach of process. . . . 

The testimony, of a witness who has testified at a former trial may 
be proved by the official or other admissible record of the former 
trial, by an admissible copy of so much of such record as con- 
tains the testimony, by an official or otherwise admissible steno- 
graphic or mechanical report of the testimony, or by a person who 
heard the witness give the testimony and who remembers all of it, 
or the substance of all of it, that is relevant to the topic in ques- 
tion. . . . (Emphasis Supplied) 


This was not a procedure newly introduced with the 
inception of the Uniform Code of Military Justice but 
is based upon the provisions formerly contained in the 
1949 Manual for Courts-Martial and in Naval Courts 
and Boards.® Judge Brosman once stated that: 


The framers of the Manual realized—in conformity with the think- 
ing of civilian law—that occasions may arise on which it will be 
necessary that the same parties relitigate the same issues. Cf. 
Wigmore, Evidence, 3d ed, § 1367 et seq. Where witnesses at the 
first hearing are for specified reasons unavailable, it has been felt 
that common sense and sound practice require that their former 
testimony be admissible, as having earlier withstood the rigors of 
cross-examination by the same adverse party. We are certainly 
without disposition to impede what appears to constitute a sal- 
utary procedure, and one which preserves the rights of confronta- 
tion and cross-examination—certainly where the defect alleged is 
of such nature that it would neither frustrate the purpose of the 
Manual’s architects nor operate to the substantial prejudice of the 
accused.!° 


However, this does not provide a carte blanche to use 
all prior testimony wherever found. Certain restric- 
tions based on the provisions of the Manual have been 
emphasized. The accused and his counsel must have 
had the opportunity to study the testimony prior to its 
introduction and prepare objections thereon to protect 
the accused from repeated errors of omission or com- 
mission." If the initial proceedings were disapproved 
because the accused was denied adequate legal repre- 
sentation, it would be inconsistent to allow the testimony 
of that proceeding, in which he was inadequately de- 
fended, to be used as former testimony in a subsequent 
rehearing.” However, this disability as to the former 
testimony may be waived by the accused and his counsel 
at the later trial.“ The party offering the former testi- 
mony must establish the basis for its use, thus, if the 
witness is more than one hundred miles from the place 





7. See, The Use of Former Testimony in Trials by Court-Martial, 
The State of the Law, Stubbs, Vol. XIV, No. 4 JAG Journal, 
275, Nov. 1960. 

8. MCM 1951, § 145b. 

9. Legal and Legislative Basis, MCM 1951, p. 232. 

10. United States v. Niolu, 4 USCMA 18, 15 CMR 18, 20 (1954). 

ll. Niolu, supra, note 11. 

12. United States v. Vanderpool, 4 USCMA 561, 16 CMR 135 (1954). 

13. Vanderpool, supra, note 13. 


where the trial is held, that fact must be shown.“ This 
is especially true where the witness is in the military 
service and the rehearing is at a place other than the 
site of the original trial. The presumption as to resi- 
dence, once shown, continuing at the same address is 
often unreliable in a military setting. Also, if the trial 
is by general court-martial. the accused must have been 
initially represented by a qualified lawyer.” At the re- 
hearing, the accused and his counsel must be given the 
opportunity to raise objections to questionable or inad- 
missible testimony contained in the record of former 
trial, even though such objection may not have been 
raised at the first trial2* The testimony of an accused, 
offered in mitigation and extenuation subsequent to his 
conviction at the first trial, may not be used on the 
merits in the second proceeding to prove the prosecution’s 
case or to establish the guilt of the accused.” 

The requirements, then, for the use of testimony given 
at the former trial are: 

1. The witness must have testified previously (under oath, of 

course). 

2. The issues must be substantially the same. 

3. The offering party must show that the witness is now beyond 
the reach of process or more than one hundred miles beyond 
the place where the trial (rehearing) is held, or is dead, insane, 
or too ill to attend. 

4. The former testimony must be in proper and admissible form. 

5. It must be shown that the accused, properly represented, was 
afforded the opportunity of confrontation and cross-examination. 

6. The accused and his counsel must be accorded the opportunity 
of opposing the admission of objectionable portions of such 
testimony. 

Whether requirements 1, 2, and 5 are met can immedi- 
ately be determined in a rehearing situation where the 
original record of proceeding has been returned and is 
in the hands of trial counsel. The testimony under oath 
in which there was confrontation and the right to cross- 
examination by the accused and his defense counsel is 
preserved in such record as well as the qualifications of 
defense counsel. Since it is a rehearing, the issue will 
of necessity be the same. As to the availability of the 
witnesses (Requirement 3), it will be incumbent upon 
the using party—usually trial counsel—to obtain prop- 
erly admissible information or evidence as to the present 
(or latest) location or duty station of each witness or 
other reasons for the non-availability, whose testimony is 
sought to be admitted. This can readily be accomplished 
by reference to military records submitted in proper form 
from the Bureau of Naval Personnel or Headquarters, 
U.S. Marine Corps. It could be introduced by stipula- 
tion of the parties. Since the accused has been served 
with an authenticated copy of his original trial,* the 
opportunity to study such testimony can readily be as- 
certained and proved through his receipt therefor. 

It is in the area of proper and admissible form—as 
competent evidence (Requirement 4 above)—that diffi- 
culty may be encountered which demands a note of 
warning. The former testimony must be in proper 
form and be otherwise admissible. Ordinarily, as pre- 
served in the record of the initial trial, there will be 
14. United States v. Jester, 4 USCMA 660, 16 CMR 234 (1954). 
15. United States v. Tomaszewski, 8 USCMA. 266, 24 CMR 76 (1957). 
16. United States v. Johnson, 11 USCMA 284, 29 CMR 200 (1960). 


17. United States v. Stivers, 12 USCMA 315, 30 CMR 315 (1961). 
18. MCM 1951, § 82g. 
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little question as to form. It is in the area of admissi- 
bility—and competency—that there is danger of mis- 
conception and a denial of right to the accused. If the 
rehearing is required because of defects in the pretrial 
proceedings or other procedural error which deprived 
the first court-martial of jurisdiction, the testimony at 
that trial is not competent, since the entire proceeding 
was nullified.” If the rehearing is based upon prejudi- 
cial error involved in the presentation of evidence, it 
would be inconsistent to perpetuate the error by the 
same presentation at the rehearing. 

It is in that body of cases where the evidence has been 
properly presented, contested or rebutted, and the in- 
ferences thereof argued by counsel, and where prejudi- 
cial error arises from the instructions given, not given, 
or requested and denied by the law officer or president of 
a special court-martial, that the former testimony may 
be most effectively utilized. Further, it is the opinion 
of the author that, in a case disapproved because of the 
prejudicial atmosphere surrounding the trial of an ac- 
cused—as distinguished from the evidence presented at 
that trial—which resulted in the denial of a fair trial,” 
the error could be eliminated by a rehearing utilizing 
the testimony presented at the former trial without 
reference to the prejudicial influences not connected 
with elicitation of the testimony. Even in a case where 
there is a conflict of evidence and the issue of guilt or 
innocence may depend in large measure upon the rela- 
tive credibility of the opposing witnesses (as in the 
defense of alibi), such as an evaluation of their manner, 
demeanor, deportment on the witness stand, or apparent 
interest in the case, there is no legal barrier to the use 
of the former testimony. The accused is guaranteed the 
right of confrontation and cross-examination, but there 
is no correspondent guarantee of the right to have a 
witness’ credibility determined by a personal appearance 
before the triers of fact. In such instance there may 
well be a question of, and sound argument on, the moral 
or equitable considerations, i.e., as to the “fairness” of 
such procedure in a particular case. But it is legally 





19. Vanderpool, supra, note 13. 
20. See United States v. West, 12 USCMA 670, 31 CMR 256 (1962). 


admissible under the present state of the law if all 
requirements for its use have been met. 

The procedure recommended for the use of former 
testimony at a rehearing is, subsequent to the arraign- 
ment of the accused before a court-martial properly 
convened, for trial counsel to present the necessary 
evidence as to the non-availability of the witness by 
documentary evidence or through stipulation based upon 
such evidence. Then, the record of former trial, prop- 
erly authenticated, could be presented in evidence with 
the defense having the opportunity of presenting objec- 
tions or motions based on such testimony as it is given. 
Although not specifically required, it is suggested that 
such testimony be read to the court by trial or defense 
counsel, as appropriate. If there is possibility of com- 
plaint as to undue emphasis on any portion or phrase 
of that testimony and the minimization of other por- 
tions or phrases, the testimony could be read to the 
court by the reporter. This latter method would avoid 
any complaint that might arise if counsel for either side 
read the document. After this presentation, and any 
other testimony by witnesses who were available to ap- 
pear personally or any documentary evidence, and the 
arguments of counsel thereon, the-issue would be sub- 
mitted to the court-martial under instructions carefully 
framed to avoid the original prejudicial error. The 
court-martial would thus be left to deliberate as to the 
guilt or innocence of the accused—on the consideration 
of competent and admissible evidence so presented and 
under proper instructions. Depending on the results 
of such deliberations, presentencing procedure could fol- 
low under usual practice. 

It is the opinion of the author that proper utilization 
of former testimony at a rehearing of the case at the 
command where the accused is then located would pro- 
vide him with a more expeditious rehearing and ultimate 
disposition of the case with no material deprivation of 
his substantial rights. It would also benefit the mili- 
tary service in the saving of considerable time, effort, 
and expense. 


LTCOL MARION G. TRUESDALE, USMC 
Appellate Defense Division 





EVIDENCE IN AN INFORMAL INVESTIGATION 


LCDR HENRY L. ALLEN, USN* 


informal investigations conducted pursu- 
ant to the JAG Manual. It is further lim- 
ited to investigations concerning injury to or 
disease of naval personnel. The scope of the 
article should not be interpreted as minimizing 
in any way the importance of the thorough 


Tiss ARTICLE IS limited in its scope to 
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investigation of collisions, fires, mechanical 
casualties, loss of government funds, deaths, 
loss of classified material or any similar 
type of investigation. It is hoped that treat- 
ment in some detail of a more limited area will 
be more beneficial to investigating officers than 
would be the case if the material presented at- 
tempted to cover a larger area of investiga- 
tive procedure. Guidance on injury reports 
[NAVJAG-—486 (Rev. 8-61) ] is contained in the 
March-April 1962 issue of the JAG Journal, 
and will not be covered here. References are 
to sections of the JAG Manual. 
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For the purpose of clarity in reading this ar- 
ticle, the following definitions may be helpful: 


1. Investigating Officer—the commissioned officer or 
officers appointed, orally or in writing, to conduct 
an investigation pursuant to secs. 0601 and 0611. 

2. Investigative report—the written report of the in- 
vestigating officer addressed to the convening au- 
thority and the enclosures thereto (sec. 0610). 

3. Record—the investigative report, all endorsements 
as issued together with any supplemental investi- 
gative report or augmenting enclosures. 

4. Investigation—the proceedings (obtaining evidence, 
designating parties, advising witnesses, etc.) of the 
investigating officer conducted pursuant to Chap- 
ters II through XI of the JAG Manual and the 
product of those proceedings (the record). 


The findings of fact, opinions, and recommen- 
dations are limited by the evidence obtained and 
attached as enclosures to the written report of 
the investigating officer. The findings of fact 
made by the investigating officer must be sup- 
ported by the testimony of witnesses, the docu- 
mentary evidence, or real evidence contained in 
the investigative report as enclosures (sec. 
0610c, 0610f, and 1101b). These findings of 
fact constitute the investigating officer’s anal- 
ysis of the enclosures and in that respect are his 
conclusions of what occurred. The opinions in 
the written report are based on the findings of 
fact, and the recommendations are the action 
suggested by the findings of fact and opinions. 
The correctness of the investigating officer’s 
findings of fact is tested each time a reviewer 
considers the investigation. In addition, when 
the record is considered by the Veterans Admin- 
istration, a Physical Evaluation Board, Board 
for Correction of Naval Records, Board for Dec- 
orations and Medals, Bureau of Naval Person- 
nel, Bureau of Ships, etc., evidence contained in 
the enclosures forms the basis for their determi- 
nation of what occurred. An investigative re- 
port containing complete and detailed findings of 
fact, but which has enclosures containing vague, 
incomplete, or irrelevant information is of no 
value. On the other hand, poorly written find- 
ings of fact may make the reading of an investi- 
gative report cumbersome, but if complete evi- 
dence is contained in the enclosures, the facts 
are preserved and available to all who have a 
proper interest in what occurred ; the investiga- 
tion can serve its purpose. The evidence con- 
tained in the enclosures is the heart and soul of 
an investigative report. 


DUTY STATUS 


In every investigation of injury to or disease 
of naval personnel there should be evidence 


\ 
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showing the duty, leave, or liberty status of the 
injured persons (sec. 0811la(5)). <A _ state- 
ment in the written report by the investigating 
officer as to the duty, leave, or liberty status of 
an individual at the time of the injury is not an 
acceptable substitute for evidence of such 
status. A statement from the division officer, 
platoon leader, personnel officer, or other per- 
son authorized to grant liberty or to record the 
leave status can simply and without question 
establish the status at the time of the injury 
and should be anenclosure. If the injury occurs 
and is investigated at a point distant from the 
injured man’s command, a message report of 
status should be promptly requested.1 The 
message showing status can be an enclosure to 
the written report of investigation. Evidence 
of duty status can be found in the service record 
of the individual in case of unauthorized 
absence.? Certified copies of the service record 
entries may be made enclosures. If, at the time 
of the injury, the injured party had been in a 
status of unauthorized absence for a brief 
period, additional evidence concerning the duties 
missed must be included in order to aid in de- 
termining if the absence materially interfered 
with the injured party’s required military 
duties.* In an absence for longer than twenty- 
four hours, material interference with the per- 
formance of required military duties is pre- 
sumed if there is no evidence to the contrary. 


MOTOR VEHICLE ACCIDENTS 


The evidence in a typical investigation of an 
injury received in an automobile accident should 
include: (1) statements of witnesses who, (a) 
were present at the accident scene, (b) were 
passengers in the vehicle, (c) were aware of the 
driver’s condition prior to the accident, (d) can 
describe the driver’s activities prior to the ac- 
cident, or (e) knew the pre-accident mechanical 
condition of the vehicle; (2) photographs and 
diagrams showing the accident scene, the dam- 
age caused, skidmarks, roadsigns, etc.; (3) 
police reports of accident investigation; (4) 
medical reports of the injuries, including the 
sobriety examination, if performed; and (5) 
weather reports if the weather was an issue 
(sec. 0903). 


INTENTIONAL SELF-INJURY 


The evidence required in a typical self-injury 
such as by laceration of wrists, includes: (1) 
statements of witnesses who, (a) saw the cut- 


1, Art C7802(10) BUPERS Manual. 
2, Art B2323(2) BUPERS Manual. 
3. 2 DigOps LOD, sec. 23.3. 
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ting, (b) can describe the injured party’s 
activities, conduct and appearance for a period 
of time prior to the injury, (c) can show the 
injured party’s probable intent (pre-injury 
statement of intent to injure self), (d) dis- 
covered the injured party, and (e) initially 
treated him and overheard his explanation of 
his injury; (2) medical reports, including the 
treatment for the injury, the period of time the 
party was physically disabled for the per- 
formance of duty as a result of the injury; and 
(3) psychiatric report on the mental status of 
the injured party. This report should contain 
an opinion as to the sanity of the injured party 
at the time of injury as defined in paragraph 
120, Manual for Courts-Martial, United States, 
1951 (sec. 0811a(10)). If the report does 
not contain that opinion, an additional report 
containing such opinion must be obtained. It 
is important that the evidence establish the 
period of time the injured man is physically 
disabled for the performance of duty as a result 
of the injury. Most self-inflicted lacerations 
are superficial, nondisabling injuries, and if the 
individual is hospitalized for a period in excess 
of twenty-four hours it is for psychiatric 
observation and evaluation, rather than hos- 
pitalization for treatment of the injury. Hos- 
pitalization for a mental condition, not itself the 
result of misconduct, is not the premise for an 
investigative conduct and duty status determi- 
nation. The same principle applies to dis- 
abilities from pills and drugs used in suicidal 
gestures and attempted suicides. 


ACCIDENTAL GUNSHOT INJURIES 


A typical investigation of injuries received as 
a result of the accidental discharge of a weapon 
should include: (1) statements from those who, 
(a) saw the shooting, (b) were familiar with 
the condition of the weapon, (c) knew the in- 
jured party’s knowledge concerning the condi- 
tion of the weapon, and (d) can describe the in- 
jured party’s activities, conduct and appearance 
prior to the accidental discharge; (2) police re- 
port of investigation of the shooting, if one was 
conducted; (3) photograph of the weapon, if it 
cannot otherwise be fully described; (4) medi- 
cal reports of the injury, its treatment and the 
probable length of physical disability resulting 
therefrom; and (5) report of an inspection of 
the firearm by one experienced in such matters 
to establish the existence of any defect, altera- 
tion, or malfunction that may have contributed 
to the discharge, In cases where injury results 


during the practice of “fast draw’, the evidence 
should clearly describe how the weapon was dis- 
charged, the safety features in use, and the 
function of the weapon as designed and as 
altered. 

ALTERCATIONS 


A typical investigation of injuries received as 
a result of a fight should include: (1) statements 
of those who, (a) saw the fight, (b) heard the 
discussion preceding the fight, including any 
invitation thereto, or (c) can describe the in- 
jured party’s activities, conduct, and appear- 
ance prior to the fight; (2) a police report or 
shore patrol report of the incident; (3) photo- 
graphs or diagram of the fight scene, if such 
would more clearly describe the circumstances 
(sec. 0901c) ; and (4) a medical report show- 
ing injury, treatment, sobriety and probable 
recovery. 


ALCOHOL OR DRUG IMPAIRMENT 


A typical investigation of disability due to 
alcohol or drug impairment should include: (1) 
statements of witnesses to the drinking or drug 
ingestion, who can describe the disabled party’s 
activities, conduct and appearance for a period 
of time prior to hospitalization; and (2) a medi- 
cal report showing specifically the period of time 
the disabled party was unable to perform his du- 
ties because of the physically disabling effects 
of the alcohol or drug. This period must ex- 
clude time spent in treatment or evaluation of a 
mental condition, or the compulsion to drink 
(sec. 0809e, 0811a(9)). This period relates to 
the physically disabling effect of the drug or al- 
cohol.® It includes the time required for sober- 
ing up, recovery from the acute poisoning, hal- 
lucinations, delirium tremens, acute organic psy- 
chotie reaction or similar disabling conditions. 


WITNESSES 
INTERESTED PARTIES 


Witnesses are the source of statements which 
form the bulk of evidence in most investigations. 
A party to an investigation is a proper witness, 
and in most investigations is the most signifi- 
cant source of factual matter available to the 
investigating officer. There are conditions un- 
der which a party may assert his right to refuse 
to answer questions concerning certain matters. 
An investigating officer must understand what 
these limitations are in order that he may fully 
develop the facts without prejudicing the rights 
of a party. A party may refuse to answer a 
question if the answer may tend to incriminate 





4. 8 DigOps LOD, sec. 13.1. 
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5. 10 DigOps LOD, sec. 19.1. 
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him. It is for the investigating officer to deter- 
mine, in each instance in which a party refuses 
to answer a question on the grounds of self- 
incrimination, whether or not the answer will 
tend to incriminate the party. Refusal of a 
party (or any witness) subject to the Code to 
answer any question when ordered to do so by 
an investigating officer may be a violation of Ar- 
ticle 92 or 134, Uniform Code of Military Jus- 
tice (See: Sample specification +164, app. 6c 
MCM). If the investigating officer does require 
an answer to a question after the party has de- 
clined to answer on the ground that the answer 
may tend to incriminate him, the answer, if in- 
criminating, may not be used as evidence against 
him in a subsequent trial by court-martial. 
The answer remains a part of the investigation, 
and can form the basis of a finding of fact in the 
written report of the investigating officer. Ifa 
party is suspected of an offense under the Code, 
or if he is charged with a violation of the Code, 
he must be informed of the offense of which he 
is suspected or charged and advised that he may 
refuse to answer any question or to make any 
statement concerning that offense, and that any 
statement he makes concerning the suspected 
offense can be used against him in a subsequent 
trial by court-martial. If, during the question- 
ing of a party, information is obtained which 
causes the investigating officer to suspect the 
party of an offense, or of an additional offense, 
the investigating officer must stop the question- 
ing and advise the witness under Article 31b, 
Uniform Code of Military Justice, before pro- 
ceeding with additional questioning. One sus- 
pected of drunken driving who during question- 
ing indicates he may have broken restriction 
should be additionally advised concerning this 
latter suspected offense. Those statements ob- 
tained from a party in violation of Article 31b, 
supra, cannot be used as evidence against him 
in a subsequent trial by court-martial but may, 
even over the later objection of the party, be 
used as evidence in the investigation and as such 
form the basis for findings of fact. A party sus- 
pected of an offense who refuses to answer ques- 
tions concerning that offense or to make a 
statement concerning that offense, should be 
questioned about other matters relevant to the 
subject of the investigation. 

A word of warning is appropriate at this 
point. An investigating officer must be impar- 
tial and fair. His failure in such respect may so 
infect the proceedings as to cast substantial 
doubt upon the reliability of the evidence. If 
it is apparent that an investigating officer has 
not acted objectively and has obtained only that 


135 


evidence adverse to the interest of a party or only 
that favorable to a party, it may be necessary 
to conduct another investigation. Such result 
reflects adversely on the investigating officer’s 
performance of duty and does not contribute to 
the orderly and efficient administration of the 
naval service. The investigating officer should 
carefully observe the following tenets. First, he 
should designate parties at the earliest point 
practicable during the proceedings. Second, he 
should carefully explain party rights to a party 
and make an honest effort to insure these rights 
are understood by the party. Third, he should 
have the party sign an acknowledgment of his 
designation, and an indication of the waiver or 
exercise of specific rights. This should be dated 
and witnessed (sec. 0304e). A waiver of a spe- 
cific right does not bar the party from sub- 
sequent exercise of that right. He may decide 
to cross-examine a witness after he has indi- 
cated a desire to waive that right. The investi- 
gating officer should never during the pro- 
ceedings deny the party rights, although 
initially waived, without good and sufficient rea- 
son. The investigating officer should report 
such denial in his preliminary statement and 
include the reasons therefor. Fourth, after the 
investigating officer has obtained all the evi- 
dence, he should submit it to the party 
for study. He should obtain a written and 
signed acknowledgment from the party show- 
ing that all the enclosures were made available 
for his study, to which may be added any com- 
ment, argument, or statement the party desires 
to make concerning any feature of the investi- 
gation. This last acknowledgment should be 
dated and witnessed. 

The evidence from a party should be in the 
form of a dated, signed, and witnessed state- 
ment. One method successfully used is to re- 
quest the party to prepare a statement setting 
forth all he knows about the subject under in- 
vestigation. After the investigating officer 
reads this statement and becomes, through 
other sources, more familiar with the event, he 
may question the party before a reporter on 
those matters not fully and clearly developed in 
the statement submitted. The statement would 
be one enclosure and the transcript of the ques- 
tions and answers would be a separate en- 
closure. Another method would be to discuss in 
detail with the party the event which took place. 
The investigating officer and the party could 
then prepare a statement which in chronological 
order describes in detail the party’s knowledge 
of the event. This statement must be signed 
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by the party, dated and witnessed. It should 
be in the form suggested in section 110Ilc. 
There are other methods for obtaining a state- 
ment in form suitable for an enclosure and any 
method selected by the investigating officer is 
satisfactory so long as the statement contains 
the facts as known by the party, including 
names, dates, times, places, and definite rather 
than vague information (sec. 090la). Such 
phrases as “a few beers”, “a short distance”, 
“some offensive language”, “another guy”, 
“driving fast” should be avoided. Be specific 
and informative—when appropriate use such 
phrases as “between six and eight 12 ounce cans 
of beer”, “about two-hundred yards away”, 
“(the actual offensive language used with such 
phonetic spelling as best describes it)’’, “‘a sea- 
man in white uniform”, “between seventy-five 
and ninety miles per hour”. 


NON-PARTY WITNESS 


A witness who is not a party to the investiga- 
tion may or may not be suspected of an offense. 
If he is in the military service, the same limita- 
tions discussed with reference to the application 
of Article 31, Uniform Code of Military Justice, 
to a party are applicable to the witness. The 
same attention to detail in the statement 
obtained from the witness must be observed. 

The statement of a witness should clearly 
identify the witness, show where he was located 
in reference to what he saw or heard, show those 
facts on which he based an opinion of vehicle 
speed, personal intoxication, or insanity, in ad- 
dition to the details previously indicated for a 
party witness. He should be advised of the 
nature of the investigation and his statement 
should be dated, signed and witnessed. In those 
instances where the witness cannot or will not 
sign a statement, the investigating officer may 
include the statement, or a summary of the 
interview, as evidence by showing the circum- 
stances under which the information was 
obtained, when it was obtained, and why it was 
not signed by the witness. Only in those 
instances where the information from a witness 
is minor in nature, and where it would cause 
delay or be quite inconvenient to obtain a signed 
statement should an investigating officer pre- 
pare a summary of an interview and include it 
as an enclosure, without the signature of the 
witness. 


If the witness is not in the military service, 
then it is necessary to secure his cooperation in 
order that a complete and detailed signed state- 
ment can be obtained. A non-military witness 
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cannot be compelled or ordered to answer ques- 
tions or to give a statement. A conscientious 
effort must be made to obtain such statemen 

when that witness has knowledge of facts neces- 
sary to a complete understanding of what oc 
curred. A non-military witness should be 
advised of the subject of the investigation, and 
of his right under the fifth amendment of the 
Constitution, if applicable. 


ACCIDENT INVESTIGATION REPORT 


Usually in an automobile accident, gunsho 
injury, fight, or self-inflicted injury, a police or 
shore patrol investigation will have been con- 
ducted and a report made of this investigation, 
A copy of the police or shore patrol repo 
should be obtained and made an enclosure. In 
many cases the entries made on a police report 
are mere conclusions. The basis for such en- 
tries should be determined whenever possible, 
These most often pertain to speed and driver 
impairment. Where police reports contain en- 
tries which are keyed or coded to forms contain- 
ing the complete entry, such reference forms 
should be made a part of the police report. 


MEDICAL REPORTS 

When an injury is being investigated, a medi- 
cal report describing the extent of the injuries, 
the treatment given, and recovery made or ex 
pected is a necessary enclosure to the written 
report of the investigation. If the medical 
report fails to clearly describe an injury or dis 
ease or fails to show whether the patient was 
physically disabled thereby for a period in ex. 
cess of twenty-four hours, additional evidence 
must be obtained from medical authorities to 
establish these facts. 


PHOTOGRAPHS 

When photographs are enclosed, the date they 
were taken should always be shown. There 
should be some identification written on the pho 
tograph, unless the photograph can be clearly 
related to the incident without such identifica 
tion. Notes and references to directions, ob 
jects, elevations, etc., may be written on the face 
of the photograph if it will assist in understand- 
ing what occurred (sec. 0901c). 


REGULATIONS 


Copies of instructions and regulations of lo- 
cal origin should be attached as enclosures i 
they are relevant to the investigation. Instru 
tions setting forth the proper manner of opera 
tion of equipment, establishment of duties, or 
imposition of responsibilities, in an appropriate 
case, should be included. 


U.S. GOVERNMENT PRINTING OFFICE: 1963 








